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Petitioner,
Case No. 01-2326RU

VS.

DEPARTMENT OF ENVI RONMENTAL
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FI NAL ORDER

On August 13, 2001, a final adm nistrative hearing was held
in this case in Tallahassee, Florida, before J. Lawence
Johnston, Adm nistrative Law Judge (ALJ), Division of
Admi ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Ralf G Brookes, Esquire
1217 East Cape Coral Parkway
Cape Coral, Florida 33904

For Respondent: W Dougl as Beason, Esquire
Depart nent of Environnental Protection
3900 Commonweal t h Boul evard
The Dougl as Buil ding, Ml Station 35
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUE

Whet her the Departnent of Environnmental Protection (DEP)

has i ssued an agency statenent defined as a rul e which has not



been adopted by rul enaking as required by Section 120.54(1)(a),
Florida Statutes. (Al statutory citations are to the 2000
codification of the Florida Statutes. All rule citations are to
the current Florida Adm nistrative Code.)

PRELI M NARY STATEMENT

On June 7, 2001, Petitioner, Save Qur Bays, Air and Canal s,
Inc. (SOBAC), filed a Petition to Invalidate Agency Statenent
under Section 120.56(4). SOBAC alleged that a statenent reading
“Medi ati on under section 120.573 of the Florida Statutes is not
avai l able for this proceeding”: (a) has not been adopted as a
rule; (b) is not in conpliance wth the requirenments of Section
120.573; and (c) is an invalid statenent of general
applicability issued wi thout the rul emaki ng required under
Section 120.54(1)(a). The alleged agency statement was incl uded
in DEP's Intent to Issue an Industrial Waste Water Permt for a
proposed desalination plant to Tanpa Bay Desal. SOBAC
subsequently chall enged DEP's Intent to |Issue under Sections
120. 569 and 120.57 in DOAH Case No. 01-1949.

On June 12, 2001, DQAH issued an Order of Assignnent which
advi sed the parties that this case was assigned to
Adm ni strative Law Judge J. Lawence Johnston. On June 19,
2001, the ALJ issued a Notice of Hearing scheduling final
hearing for July 9, 2001. However, on July 2, 2001, DEP filed

an agreed notion for a continuance which was granted. On



July 10, 2001, a Second Notice of Hearing was issued scheduling
final hearing for August 9, 2001.

On July 3, 2001, SOBAC filed a Mdtion for Partial Summary
Final Order on Limted Legal Grounds. On July 9, 2001, SOBAC
filed a Suppl enental Mtion for Partial Summary Final Order -
Addi tional Legal G ounds. On July 16, 2001, DEP filed a
response in opposition. An Oder Denying Sunmary Final Order
was entered on July 25, 2001, because of fact issues as to
SOBAC s standi ng and as to whether DEP nade a statenent, as
provided in Section 120.573, that nediation is not avail abl e
"for the type of agency action announced."

On August 2, 2001, DEP filed a Mdtion for Summary Fi nal
Order which asserted that there were no di sputed issues of
material fact and that DEP was entitled, as a matter of law, to
entry of a final order dismssing the Petition to Invalidate
Agency Statenment for |lack of standing. On August 7, 2001, SOBAC
filed its Response. No ruling was issued prior to final
hearing. Wile the Mdtion for Summary Final Order is now noot,
the standing i ssues are addressed as part of this Final Oder.

At the final hearing, SOBAC presented the testinony of two
wi tnesses and had SOBAC s Exhibits 1 through 11 admitted into
evidence. DEP's Exhibit 1 also was admtted into evidence. DEP

called no w tnesses.



After presentation of evidence, the parties were given ten
days to file proposed final orders. Tinely proposed fina
orders were filed and have been consi dered.

On August 22, 2001, SOBAC filed "Suppl enmental Authority -
Proposed Final Order," consisting of an Adm nistrative Law
Section Newsletter article. On August 24, 2001, DEP filed a
Motion to Strike, which is granted.

FI NDI NGS OF FACT

1. On April 20, 2001, DEP's Sout hwest District office
issued an Intent to Issue with respect to Tanpa Bay Desal's
application for a NPDES permt for the construction and
operation of a proposed desalination facility (DEP File No.
FL0186813- 001- 1 WS).

2. DEP s Intent to Issue for the Tanpa Bay Desal NPDES
permt provided in part:

A person whose substantial interests are

af fected by the Departnent's proposed

permtting decision may petition for an

adm ni strative proceedi ng (hearing) under

sections 120.569 and 120.57 of the Florida

St at ut es.
The Intent to Issue for the NPDES pernmit also specified the type
of information that nmust be included in a petition filed under

Sections 120.569 and 120.57. SOBAC tinmely chall enged DEP' s

proposed agency action concerning the Tanpa Bay Desal permt



application. The challenge is currently pending as DOAH Case
No. 01-1949.

3. The Intent to Issue the Tanpa Bay Desal permt also
included the statenent: "Mediation under section 120.573 of the
Florida Statutes is not available for this proceeding." On
June 7, 2001, SOBAC filed a Petition to Invalidate Agency
St at enent under Section 120.56(4). SOBAC all eged that the
statenent regarding nediation nmet the definitions of a rule but
was not adopted by rul emaking as required by Section
120.54(1) (a).

4. By correspondence dated June 13, 2001, DEP notified
counsel for SOBAC of DEP' s willingness to participate in
medi ation in an effort to resolve the issues underlying the
adm nistrative challenge. However, DEP's offer to participate
in nediation was predicated, at least in part, on the foll ow ng
condi ti ons:

(a) the parties would agree on the

sel ection of the mediator;

(b) any discussions and docunents

i ntroduced in the nediation would remain
confidential; and

(c) notwithstanding the nediation,

di scovery in the adm nistrative proceedi ng
woul d continue, and the parties woul d be
prepared to proceed to the final hearing as
schedul ed.

On or about June 14, 2001, Tanpa Bay Desal agreed, at least in

principle, to participate in nmediation with SOBAC under those



conditions. There was no evidence that either DEP or Tanpa Bay
Desal ever agreed to toll the adm nistrative proceedi ng ( DOAH
Case No. 01-1949) pending nediation.

5. On or about June 15, 2001, counsel for SOBAC contacted
DEP and accepted DEP's offer to participate in a nediation
conf erence.

6. On or about July 23, 2001, the Departnent, SOBAC and
Tanpa Bay Desal participated in a nediation conference in an
effort to resolve the issues underlying SOBAC s challenge to
Tanpa Bay Desal's permt application. Mediation efforts fail ed.

7. According to the evidence, SOBAC i s an organi zation
with an interest in various environnental permtting activities
in and around Tanpa Bay. SOBAC nonitors |ocal newspapers for
DEP notices of intent to issue pernmts. Besides the Tanpa Bay
Desal permt, SOBAC has becone aware of three other DEP notices
of intent of interest to SOBAC.

8. One was a notice of intent to issue a permt to Tanpa
El ectric Conpany (TECO for NPDES permt nodifications relating
to and for purposes of accommodati ng the Tanpa Bay Desal
project. This notice of intent also contained the statenent:
"Medi ati on under Section 120.573, Florida Statutes, is not
avai l able for this proceeding.” SOBAC nonethel ess requested
medi ati on under Section 120.573. Wen the tinme to challenge the

notice of intent was about to expire, SOBAC also filed an



adm ni strative chall enge under Sections 120.569 and 120.57. The
TECO chal l enge al so was referred to DOAH, where it was given
Case No. 01-2720 and consolidated with Case No. 01-1949. TECO
never agreed to nedi ation, and DEP never responded to SOBAC s
request for nediation.

9. Another case involved a TECO air pollution permt
unrelated to the desalination project. The notice of intent to
i ssue stated: "Mediation is not available for this proceeding.”
The evidence did not indicate that SOBAC took any action with
respect to this notice of intent to issue.

10. The third case involved | MC Phosphates Conpany and a
permt to operate a barge loading facility handling phosphate
materials. The notice of intent to issue stated: "Mediation
under Section 120.573, F.S. is not available in this
proceeding.” SOBAC filed an adm nistrative challenge to this
permt under Sections 120.569 and 120.57. | MC never agreed to
medi ati on. The evidence was not clear whether SOBAC received a
response to its request for nediation.

11. After initiating the instant proceedi ng, SOBAC
researched the Florida Adm nistrative Wekly (FAW from
Sept enber 1999 through the date of final hearing and found 30
notices of intent, all of which stated essentially that
medi ati on was not available for (or in) the proceeding, and one

notice of intent. No further explanation was given. O the 30,



24 were electric power plant siting cases, 4 were water quality
exenptions, one involved a state revolving | oan fund, and one
was a joint coastal permt case with consent to use sovereign
| ands and requested vari ances.

12. SOBAC presented no evidence as to DEP intents to issue
not published in FAW However, DEP entered into the record
evi dence of one other DEP notice, apparently not published in
FAW of intent to issue a coastal construction control |ine
permt stating that nediation under Section 120.573 was
avai |l abl e and descri bing procedures to be followed for
medi at i on.

13. SOBAC presented no ot her evidence to explain why
medi ati on was not offered in the exanples given or why it was
of fered on the one occasion. There also was no evidence as to
whet her any of the statenments regarding availability of
nmedi ation reflected by the evidence were intended to nmean that
medi ati on was available in one type of case but not in another.
Such an intent would have to be inferred. But the evidence was
not sufficient to infer such an intent.

14. SOBAC conplains that the statenents in DEP's notices
of intent as to availability of nediation under Section 120.573
force SOBAC to either waive rights or tinely initiate
adm ni strative chall enges under Sections 120.569 and 120.57 and

incur litigation costs which mght be unnecessary if nediation



were initiated. But there was no evidence of any case in which
the parties agreed to nediati on under Section 120.573. (The
failed attenpt at nediation in DOAH Case No. 01-1949 was not
conducted under Section 120.573.) Second, even if the parties
agreed to nedi ation under Section 120.573, the evidence did not
prove the likelihood that nediation would be successful; if not,
and if admnistrative litigation resumed, nediation would have
added to the cost of litigation.

CONCLUSI ONS OF LAW

15. Section 120.56.(4) provides in pertinent part:

CHALLENG NG AGENCY STATEMENTS DEFI NED AS
RULES; SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an

agency statenment may seek an adm nistrative

determ nation that the statenent violates s.

120.54(1)(a). The petition shall . . . show

that the statenent constitutes a rule under

s. 120.52 and that the agency has not

adopted the statenent by the rul emaking

procedure provided by s. 120.54.
In this case, it is clear that the agency statenent has not been
adopted as a rule. It also is clear that DEP has nade no
attenpt to prove that rulemaking is not "feasible and
practicable.” See Section 120.54(1)(b). The issues are whether
SOBAC is substantially affected by the statenment and whet her
SOCBAC proved that the statenent is defined as a rule. See

Section 120.54(1).



16. Section 120.52.(15) provides in pertinent part:
"Rul e" nmeans each agency statenent of
general applicability that inplenents,
interprets, or prescribes |aw or policy or
descri bes the procedure or practice
requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenent or
solicits any information not specifically
required by statute or by an existing rule.
The term al so includes the anendnent or
repeal of a rule.
(The exclusions that followin the statute do not apply in this
case.)

17. On its face, the statenent SOBAC contends is a rule
does nothing nore than give notice that nediati on under Section
120. 573 was "not available for this proceeding.” It did not
purport to make a statenent of general applicability as to
whet her nedi ati on under Section 120.573 was avail able "for the
type of agency action announced." See Section 120.573. As
found, there was no direct evidence, or any indirect evidence
fromwhich it could be inferred, that DEP i ntended the statenent
to have general applicability as to the type of agency action
for which nediation under Section 120.573 is avail able.

18. Section 120.573 provides in pertinent part:

Each announcenent of an agency action that
affects substantial interests shall advise
whet her medi ation of the adm nistrative

di spute for the type of agency action
announced is available .

10



DEP mai ntains that the | anguage of Section 120.573 only requires
an agency to give notice as to the availability of mnediation
under Section 120.573; SOBAC argues that Section 120.573
requires nore--i.e., that the agency make a statenment of genera
applicability as to the availability of nediation under Section
120.573 in the type of agency action announced.

19. DEP' s interpretation of Section 120.573 not only is
reasonable, it also is consistent with the interpretation given
to the statute by the Adm nistration Comm ssion in UniformRule
28-106.111(1), which states in pertinent part that: "The notice
shal | al so advi se whet her nedi ati on under Section 120.573, F.S.,
is available as an alternative remedy." See Section
120.54(5)(b)4 (the Adm nistration Comm ssion is statutorily
responsi bl e for adoption of uniformrules of procedure,
including rules for the filing of petitions for adm nistrative
heari ngs under Sections 120.69 and 120.57). In addition, in
accordance with Section 120.54(5)(a)3, DEP has promul gated rules
of procedure as approved exceptions to the Adm nistration
Commi ssion's Uniform Rul es of Procedure which nonethel ess are
consistent with the Adm nistration Conm ssion's interpretation
of Section 120.573 in that DEP's Rule 62-110.106(12) provides
for a "Notice of Rights to Hearing and to Medi ation” which in
part either describes procedures for nediation, if available, or

states sinply: "Mediation is not available in this proceeding.”

11



20. Even if Section 120.573 were given the interpretation
urged by SOBAC, it still could not be found, on the record of
this case, that the alleged statenent does anything nore than
inmpart information as to the availability of mediation under
Section 120.573 in a particular case. As such, it cannot be
found to be a "statenent of general applicability that
i npl ements, interprets, or prescribes |aw or policy or describes
the procedure or practice requirenents of an agency."

21. In reaching this conclusion, consideration also was
given to Section 120.54(1)(d), which provides:

When an adm nistrative | aw judge enters a

final order that all or part of an agency

statenment violates s. 120.54(1)(a), the

agency shall imedi ately discontinue al

reliance upon the statenent or any

substantially simlar statenment as a basis

for agency action.
It is telling that, unlike in the case of a statement of general
applicability, DEP does not "rely" on the statenent alleged in
this case as the "basis for agency action.” To the contrary, it
was not proven that the all eged statenent does anything nore
than inpart information (as required by the applicable rules of
procedure cited supra).

22. Since SOBAC did not prove that the all eged statenent
was anything nore than an infornational notice as to the

avai lability of mediation under Section 120.573, SOBAC al so

could not prove that it was "substantially affected" by the

12



statenent. In addition, as found, any effect on SOBAC woul d be

renmote and highly specul ative. See Aneristeel Corp. v. dark,

691 So. 2d 473, 477-478 (Fla. 1997). There was no evi dence of
any instance in which parties agreed to nedi ation under Section
120.573--including the provisions for tolling of the tine
[imtations inposed by Sections 120.569 and 120.57. It also is
not cl ear whether nediation under Section 120.573 woul d reduce
or increase the cost of admnistrative litigation.

DI SPOSI TI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, SOBAC s Petition to Invalidate Agency Statenent is denied.
DONE AND ORDERED this 19th day of Septenber, 2001, in

Tal | ahassee, Leon County, Flori da.

J. LAWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 19th day of Septenber, 2001.
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COPI ES FURNI SHED

W Dougl as Beason, Esquire

Department of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Ml Station 35
Tal | ahassee, Florida 32399-3000

Ral f G Brookes, Esquire
Morgan & Hendri ck

1217 East Cape Coral Parkway
Suite 107

Cape Coral, Florida 33904

Teri L. Donal dson, General Counse

Depart ment of Environnental Protection

3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

David B. Struhs, Secretary

Department of Environnental Protection
The Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Carrol |l Wbb, Executive D rector
Adm ni strative Procedures Committee
120 Hol | and Bui I di ng

Tal | ahassee, Florida 32399-1300

Li z C oud, Chi ef

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee Florida 32399-0250
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are comenced by
filing one copy of a notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or wwth the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nmust be filed within 30 days of rendition of
the order to be revi ewed.
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